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DETAILED ACTION 

- 1 

Response to Arguments 

1 . Applicants arguments filed 2/9/2007 have been fully considered but they are not 
persuasive. 

2. The applicant essentially argues that prior Davis and Neumann fail to disclose 
measuring hearing loss exclusive of the effects of tinnitus or exclusively to dispersion in 
the hearing channel which the applicant has identified as meaning the same as 
exclusive of the effects of tinnitus. The examiner disagrees. The applicant discloses 
that tinnitus is often about 50dB over threshold of hearing and typically has frequencies 
above 1kHz. (page 3, paragraph 0003; page 8, paragraph 0025) and that exclusive of 
the effects of tinnitus means measuring the hearing loss above 50dB, therefore applying 
loudness contours at high acoustic input level well above the threshold of hearing and 
tinnitus (page 10, paragraph 0032, Figure 4). Davis clearly teaches measuring hearing 
loss exclusive of the effects of tinnitus (Figure 2 and Figure 4) because hearing loss is 
measure above 50 dB. This reads on the claim language. The examiner is maintaining 
the rejection. 

3. The examiner determined upon review of the case that the filing date of prior art 
Davis (US 2004/0141642) used as the primary reference in the previous office action 
was not applicable to a 102(e) rejection because the filing date was not prior to the filing 
date of the present application. The examiner has found another prior art reference by 
the same inventor disclosing the same subject matter and which has a date applicable 
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to a 102(e) rejection. Therefore although the examiner is maintaining the rejection to 
claims 1-3,6,7,8-12,15-17, the examiner is using prior art US 6,682,472 to Davis. 

4. The indicated allowability of claims 4,5,13 and 14 is withdrawn in view of the 
newly discovered reference(s) to John et aL Rejections based on the newly cited 

* 

reference(s) follow. 

Claim Rejections - 35 USC § 102 

■ 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

6. Claims 1-3, 6, 7, and 17 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Davis (US 6,682,472). 

r 

7. Davis teach a method for measuring hearing loss comprising performing a 
standard audiometric procedure (column 10, lines 11-18) which reads on selecting a 
series of audio tones within the normal range of hearing, and using the values in Table 
2 to correct the audiometric readings for equal loudness (column 10, line 66-column 11, 
line 8) which reads on measuring a relative sensitivity of a test subject with respect to 
the ability to hear each of the audio tones. As taught in column 9,line60-column 10, line 
10), the equal loudness contour is selected to be exclusive of the effects of tinnitus. 
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Claims 1 and 17 are rejected. Regarding claims 2 and 3, the tones are reproduced at a 
level of 40 Phon for equal loudness. As to claims 6 and 7, the adjustment levels in table 
2 describe the measuring of the sound intensity that exceeds the 
tinnitus noise level. 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 8-12, 15 and 16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Davis (US 6,682,472) in view of Neumann, US Patent 4,680,798. 

10. Davis does not disclose that the method involves configuring gain levels for 
frequency bands in a heating aid for compensation of the hearing loss measured. 
Neumann discloses an audio signal processing circuit for a hearing aid comprising 
microphone 12, a plurality of filters 28-35, variable amplifiers 44-51, and a digital 
controller. The amplifiers are used change the gain in individual frequency bands to 
compensate for tinnitus. Therefore, it was well known in the art to use a hearing aid to 
compensate for tinnitus. As a result, it would have been obvious to one of ordinary skill 
in the art at the time of invention to combine the teachings of Davis et al and Neumann 
to provide a hearing aid which uses variable amplifiers and band pass filters to 
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compensate for a user's tinnitus for the purpose of improving hearing by use of gain 
control and tinnitus masking. 

. *• 

11. Claims 4,5, 13 and 14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Davis (US 6,682,472) in view of John et al. (US 6,602,202). 

Regarding claims 4 and 13, Davis teaches a method for measuring hearing loss 
comprising performing a standard audiometric procedure (column 10, lines 11-18) which 
reads on selecting a series of audio tones within the normal range of hearing, and using 
the values in Table 2 to correct the audiometric readings for equal loudness (column 
10, line 66-column 11, line 8) which reads on measuring a relative sensitivity of a test 
subject with respect to the ability to hear each of the audio tones. As taught in column 
9, line 60-column 10, line 10), the equal loudness contour is selected to be exclusive of 
the effects of tinnitus. 

Davis fails to disclose determining a difference between said intensity measured 
for each of said tones and an intensity predicted by a standard loudness contour for 
each of said tones. John discloses measuring difference between expected or 
predicted results and observed or measured results (column 19, lines 32-45). It would 

» 

have been obvious to modify Davis to measure the difference between the predicted 
results and the measured results as taught by John in order to achieve better hearing 
for the user. 

Regarding claims 5 and 14, Davis discloses equal loudness contours. Davis fails 
to disclose that at least one loudness contour is a Fletcher-Munson Loudness Contour. 
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The examiner takes official notice that Fletcher and Munson first measured equal 
loudness curves and that Fletcher Munson Loudness Contours are known in the art. It 
would have been obvious to modify Davis as modified to use a Fletcher Munson 
Loudness Contour so that a proven standard is used to measure loudness thus 
providing a better determination of hearing loss. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Devona E. Faulk whose telephone number is 571-272- 
7515. The examiner can normally be reached on 8 am - 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vivian Chin can be reached on 571-272-7848. 

The Art Unit location of your application in the USPTO has changed. To aid in 
correlating any papers for this application, all further correspondence regarding this 
application should be directed to Art Unit 261 5. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




